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CHECKLIST OF MATTERS FOR DISCUSSION AT AN IFLA FAMILY ARBITRATION FIRST MEETING 
1. EACH PARTY IS INVITED TO COMPLETE THIS CHECKLIST (PARTS I to IV) ELECTRONICALLY PRIOR TO THE FIRST MEETING.
2. THE PARTY SHOWN AS APPLICANT ON FORM ARB1 SHOULD COMPLETE THE CHECKLIST AND THEN EMAIL IT TO THE RESPONDENT FOR COMPLETION AND RETURN TO THE ARBITRATOR (COPYING IT ALSO TO THE APPLICANT). 
3. AS THIS DOCUMENT IS INTENDED ONLY TO ASSIST PREPARATION AND AS A BASIS FOR DISCUSSION AT THE FIRST MEETING LENGTHY RESPONSES ARE NOT REQUIRED ['Yes', 'No' or 'Don't know' answers will often suffice]
4. PLEASE NOTE THAT AT THE OUTSET OF THE ARBITRATION SOME OF THESE QUESTIONS WILL NOT YET BE CAPABLE OF BEING ANSWERED AND OTHERS MAY NOT BE RELEVANT TO YOUR ARBITRATION. IF YOU TAKE EITHER VIEW PLEASE FEEL FREE TO INDICATE THAT.

5. YOU ARE NOT FORMALLY BOUND BY THE INDICATIONS THAT YOU GIVE ON THIS DOCUMENT. IT IS NO MORE THAN A CHECKLIST TO ASSIST IN DETERMINING THE DIRECTIONS WHICH THE ARBITRATOR WILL GIVE AFTER LISTENING TO  REPRESENTATIONS MADE BY THE PARTIES AT THE FIRST MEETING.

6. ONCE THIS DOCUMENT HAS BEEN COMPLETED IT IS ESSENTIAL THAT EACH PARTY HAS AN OPPORTUNITY, PRIOR TO THE FIRST MEETING, TO READ IT AND CLARIFY ANY QUESTIONS THEY HAVE AS TO ITS CONTENTS WITH THEIR LEGAL ADVISERS.

PART I: PRELIMINARY MATTERS
	Ref
	Issue
	Applicant’s response
	Respondent’s response
	Arbitrator’s notes

	1
	Please confirm who represents you.
	
	
	

	2
	Your preferred mode of address (Mr, Mrs, Miss, Ms, etc.) and how would you like to address arbitrator? Formal or informal?
	
	
	

	3
	Please confirm that you understand paragraph 6.1 of Form ARB1 (that you have been fully advised about the process of arbitration and understand the consequences and binding nature of the agreement).
	
	
	

	4
	Would you and your legal adviser please confirm that you have had explained to you the general principles and duties detailed in ss. 1, 33 and 40(1) & (2)(a) of the Arbitration Act 1996 [reproduced in the Annex below].
	
	
	

	5
	Please confirm that you (and your representative) have read the current edition of the IFLA rules and that you agree to be bound by them.
	
	
	2012 2nd Edition, effective 20 March 2012

	6
	Please confirm that you understand that Art 3 is mandatory (i.e. only the substantive law of England and Wales will apply).
	
	
	

	7
	Please confirm that there are no outstanding issues or questions as to the terms and conditions of the appointment for your arbitrator.
	
	
	

	8
	Have any allegations of violence or significantly oppressive conduct been made by either party which may affect the suitability of the matter to be dealt with by arbitration?
	
	
	

	9
	Meetings and hearings are ordinarily held with both parties together. Does this create any concerns for you?
	
	
	

	10
	Do you have any special requirements and/or disability of which the arbitrator should be made aware?
	
	
	

	11
	Any there any particular points in the Rules which you wish to suggest might be amended or qualified for the purposes of this arbitration (save for Art 3)?
	
	
	

	12
	Do you waive any objection to any disclosures of interest made by the arbitrator or do you wish him to stand down?
	
	
	

	13
	Which party should be designated as the lead party in the arbitration?
	
	
	

	14
	Please confirm as to preferred mode of communication between meetings (email 'to all' is the arbitrator's preference). Please include email address.
	
	
	

	15
	Are you content with the costs rule at Article 14, or do you wish a different presumption to apply? 
	
	
	

	16
	Do you want Calderbank principles to apply?
	
	
	

	17
	Should the other party provide security for fees and expenses?
	
	
	

	18
	Do you consider that there are any aspects of the dispute (or indeed the whole arbitration) that may be appropriate for a cap on recoverable costs?
	
	
	

	19
	Save for the Form ARB1, have you agreed anything in writing which affects the procedure for the arbitration?
	
	
	

	20
	Do you wish the arbitrator to have the authority to record any agreements reached at the preliminary and subsequent meetings on your behalf?
	
	
	

	21
	Are you content that paragraph 2 of Form ARB1 clearly identifies the issue/s to be determined by this arbitration? If not, please append any alternative draft for discussion.
	
	
	

	22
	Any other points of concern or procedural/case management issues that need to be raised at first meeting?
	
	
	

	23
	Why have you chosen arbitration?
	
	
	

	24
	If you have been or currently are engaged in legal proceedings concerning the same dispute, briefly state their nature, the stage reached, and the date of the next hearing if any has been fixed.
	
	
	

	25
	If you are currently involved in any other kind of dispute resolution (mediation or round table discussions) then, without disclosing anything relating to the negotiation, has that process come to an end or do you hope to resume it at a later stage?
	
	
	


PART II: PROCEDURAL AND INTERIM  MATTERS
	Ref
	Issue
	Applicant’s position
	Respondent’s position
	Arbitrator’s notes

	26
	Preferred mode of convening interim meetings: in person, by telephone (conference call), or Skype?
	
	
	

	27
	Do the issues suggest that any other person, company or trust should be invited to join the arbitration?
	
	
	

	28
	What procedure should be adopted for the arbitration, i.e. Art 10 or Art 12 or some adaptation?
	
	
	

	29
	If Art 10 is to be followed, are written statements of claim and defence to be prepared? If so, in what sequence and by when? What form should they take: e.g. pleadings, or statements with evidence exhibited?
	
	
	

	30
	Is there or is there likely to be any application for provisional relief under s. 39 of the Arbitration Act 1996 (power to make provisional awards: for text see Annex below) as restricted by Art 7.2 of the Rules (as the arbitrator’s power does not extend to interim injunctions; committal; or jurisdiction over non-parties without their agreement).
	
	
	

	31
	[If the parties to the arbitration are married] has decree nisi been ordered and, if not, has a date been set?
	
	
	

	32
	Are there any preliminary issues or discrete findings of fact which would be more appropriately, conveniently or economically determined prior to a final hearing?
	
	
	

	33
	Should there be disclosure/discovery of documents, and if so, to what extent and by when?
	
	
	

	34
	Should there be an oral final (or interim) hearing or is this arbitration suitable for written submissions only?
	
	
	


PART III: EVIDENCE AND EXPERTS

	Ref
	Issue
	Applicant’s position
	Respondent’s position
	Arbitrator’s notes

	35
	Are strict rules of evidence to be applied or a more flexible approach adopted?
	
	
	

	36
	When and how (exchanged simultaneously or sequentially) should witness statements be supplied?
	
	
	

	37
	Are expert witnesses to be appointed? If so, what are the terms of reference and what type of declaration (e.g. CPR Part 35 or FPR Part 25) is to be used? 
	
	
	

	38
	Should the arbitrator appoint an expert to assist him as an assessor (e.g. an accountant)?
	
	
	

	39
	Is the arbitrator to receive evidence on oath? If yes, do you have a preference as to swearing (and upon what holy book) or affirming?
	
	
	

	40
	How is evidence to be received? E.g. examination-in-chief limited to written statements only or are further questions to be permitted? Is there to be any time limit on cross-examination? 
	
	
	

	41
	May witnesses be in the hearing room when not giving evidence?
	
	
	


PART IV: CONTESTED INTERIM AND FINAL HEARINGS
	Ref
	Issue
	Applicant’s position
	Respondent’s position
	Arbitrator’s notes

	42
	Where do you wish any oral hearing to take place?
	
	
	

	43
	Do you wish to undertake the costs of professional transcription of the final hearing, or any part of it?
	
	
	

	44
	Please indicate your estimate of the length of hearing, to include final submissions (unless these are to be delivered in writing subsequently).
	
	
	

	45
	How many witnesses do you wish to call? At this stage are you able to state what issue they go to? The parties will need to agree a witness template once this information has been provided.
	
	
	

	46
	Need for skeleton arguments and/or written openings and/or chronologies and/or statement of issues? What do you suggest?
	
	
	

	47
	Bundle format – PD27A?
	
	
	

	48
	Do you wish to suggest draft directions? If so, these should be typed on a separate sheet and appended to this document.
	
	
	

	49
	Do you wish expressly to exclude the right of appeal on a point of law (an option available under s. 69(1) of the 1996 Act)?
	
	
	

	50
	Do you wish to agree to dispense with reasons for the award? (Note that to do so is treated as an agreement to exclude the court's jurisdiction to appeal on a point of law: see s. 69(1): it is strongly urged that the parties should require a reasoned award, so that any court will know the basis upon which the award has been reached.)
	
	
	

	51
	Do you (upon payment of the balance then outstanding of the arbitrator's fees and any expenses jointly between the parties) wish to be provided with the award in draft so that you have an opportunity to suggest any factual corrections and any areas you maintain should have been covered in the reasons as then stated? [This provision does not afford the opportunity for further substantive argument upon points which have been determined.]
	
	
	

	52
	Who has completed this document and on what date?
	
	
	

	53
	If completed by a representative, please confirm your authority to do so on behalf of party.
	
	
	


Annex - Arbitration Act 1996 provisions.

1 General principles

The provisions of this Part* are founded on the following principles, and shall be construed accordingly—

(a) the object of arbitration is to obtain the fair resolution of disputes by an impartial tribunal without unnecessary delay or expense;

(b) the parties should be free to agree how their disputes are resolved, subject only to such safeguards as are necessary in the public interest;

(c) in matters governed by this Part* the court should not intervene except as provided by this Part*.
[* Part I Arbitration Act 1996]
33 General duty of the tribunal

(1) The tribunal shall—

(a) act fairly and impartially as between the parties, giving each party a reasonable opportunity of putting his case and dealing with that of his opponent, and

(b) adopt procedures suitable to the circumstances of the particular case, avoiding unnecessary delay or expense, so as to provide a fair means for the resolution of the matters falling to be determined.

(2) The tribunal shall comply with that general duty in conducting the arbitral proceedings, in its decisions on matters of procedure and evidence and in the exercise of all other powers conferred on it.

39 Power to make provisional awards 

(1) The parties are free to agree that the tribunal shall have power to order on a provisional basis any relief which it would have power to grant in a final award.

(2) This includes, for instance, making—

(a) a provisional order for the payment of money or the disposition of property as between the parties, or

(b) an order to make an interim payment on account of the costs of the arbitration.

(3) Any such order shall be subject to the tribunal's final adjudication; and the tribunal's final award, on the merits or as to costs, shall take account of any such order.

(4) Unless the parties agree to confer such power on the tribunal, the tribunal has no such power.

This does not affect its powers under section 47 (awards on different issues, &c).

40 General duty of parties 

(1) The parties shall do all things necessary for the proper and expeditious conduct of the arbitral proceedings.

(2) This includes—

(a) complying without delay with any determination of the tribunal as to procedural or evidential matters, or with any order or directions of the tribunal, ...
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