Order 22.3: Order securing the attendance of witnesses under Arbitration Act 1996 s.43


[image: image1.emf]In the Family Court
Case no: [Case number]
sitting at [Court name]
The Children Act 1989 

The Arbitration Act 1996 section 43

The child[ren]
[Name of child]
[Girl] / [Boy]
[dob dd/mm/yy]
[Name of child]
[Girl] / [Boy]
[dob dd/mm/yy]
ORDER MADE BY [NAME OF JUDGE] SITTING IN PRIVATE ON [DATE]
The parties and representation:

1. The applicant is [name], the [relationship to child], [in person], represented by [barrister/solicitor name] [instructed by [solicitor firm name]] whose contact details are [chambers/firm name], [phone number], [email]     

The first respondent is [name], the [relationship to child], [in person], represented by [barrister/solicitor name] [instructed by [solicitor firm name]] whose contact details are [chambers/firm name], [phone number], [email]
The second respondent[s] [is] / [are] the child[ren] (by their children’s guardian [guardian name], represented by [barrister/solicitor name] [instructed by [solicitor firm name]] whose contact details are [chambers/firm name], [phone number], [email]
Also present at the hearing: [name(s)] 

IMPORTANT NOTICES

Confidentiality warning

The names of the children and the parties are not to be publicly disclosed without the court’s permission.
Penal notice
To [name of person to whom the penal notice is directed]:  If you the within-named [applicant] / [respondent] do not comply with this order you may be held to be in contempt of court and imprisoned or fined, or your assets may be seized.
[ADD IF THE ORDER WAS MADE WITHOUT NOTICE]

Right to apply
If you were not told about the hearing you may ask the court to reconsider this order.  You must do that within seven days of receiving this order by writing to the court and asking the court to reconsider.  You must tell the person who applied for the order that you are asking the court to reconsider the order.

2. After consideration of the documents lodged by the parties

[IN THE CASE OF AN ORDER MADE WITHOUT NOTICE] After reading the statements and hearing the witnesses specified in the Recitals below

[WHERE UNDERTAKINGS HAVE BEEN GIVEN]

Notice pursuant to PD37A para 2.1 

You XX, and you YY, may be held to be in contempt of court and imprisoned or fined, or your assets may be seized, if you break the promises that you have given to the court.

Statement pursuant to PD 37A para 2.2

I understand the undertaking that I have given and that if I break any of my promises to the court I may be sent to prison, or fined, or my assets may be seized, for contempt of court.

Signed   [XX/YY]

Undertakings to the court

3. [Set out any undertakings]

Definitions

4. IFLA is the Institute of Family Law Arbitrators.

5. Form ARB1CS is the children arbitration agreement signed by the parties of which a copy has been lodged with the court.

6. The arbitration is an arbitration which is to be conducted in accordance with the rules of the IFLA Children Scheme. 
7. The arbitrator is [name].

8. The witness[es] [is][are] [name(s)]

Recitals

9. [IN THE CASE OF AN ORDER MADE WITHOUT NOTICE] This order was made at a hearing without notice to the respondent.  The reason why the order was made without notice to the respondent was [set out]

10. [IN THE CASE OF AN ORDER FOLLOWING THE GIVING OF SHORT INFORMAL NOTICE] This order was made at a hearing without full notice having been given to the respondent. The reason why the order was made without full notice having been given to the respondent was [set out].

11. The applicant/respondent has applied to this court for an order under the Children Act 1989.

12. The Judge read the following affidavits/witness statements [set out] and heard oral testimony from [name].

13. The court must by rules 3.2 and 3.3 of the Family Procedure Rules 2010 at every stage in proceedings consider whether alternative dispute resolution is appropriate and, if so, whether to adjourn those proceedings so to enable alternative dispute resolution to take place; and has power pursuant to its general powers of management under rule 4.1 to stay the whole or any part of proceedings either generally or until a specified date or event.
14. [IN THE CASE OF AN APPLICATION COMMENCED ELSEWHERE THAN IN THE FAMILY COURT] This application was transferred to this court from the [specify] Division/Court by order of [name of judge] on [date].

15. The arbitration has commenced and is being conducted in England and Wales and the witness/witnesses are in the United Kingdom.

16. This application is for an order pursuant to section 43 of the Arbitration Act 1996 to secure the attendance before the arbitrator of the witness/witnesses in order:

a. [to give oral testimony] (and/or)

b. [to produce documents or other material evidence which the witness/witnesses can be compelled to produce in legal proceedings, namely [specify].]

17. This application is made [by the applicant with the permission of the tribunal] [with the agreement of the other party/parties to the arbitration].
18. [Other recitals]

Agreements

19. By their Form ARB1CS the parties have agreed to refer to arbitration the issues described in it which include some or all of the orders for which applications are pending in this court.

20. [Other agreements]

THE COURT ORDERS [BY CONSENT] / [SAVE AS TO PARAGRAPHS [PARA NUMBERS]]
21. [Name of witness(es) required to attend] must attend before the arbitrator at [place] at [time] on [date] [to give oral testimony] [and] [produce the following documents or other material evidence]: (set out the documents/evidence to be produced)
22. A penal notice is endorsed on paragraph [number] of this order.
23. [Provision for the costs of the stay application] 

Dated [date]
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